Employee Retention Credit Update
Over the past year, changing rules and shifting guidance became the new normal as the
government unleashed a flurry of changes during the COVID pandemic. The employee
retention credit is one such area with changes. At first, if a business participated in the
Paycheck Protection Program (PPP), it was not allowed to claim the employee retention credit.
Now businesses who participated in the Paycheck Protection Program can also claim the
employee retention credit.
Action Step – See if you qualify for the Employee Retention Credit under one of two
tests:
Test 1: Gross Receipts
All businesses should review quarterly gross receipts or revenue for 2020 and the first
two quarters of 2021. If the business had a decline of 50% or more in a 2020 calendar
year quarter compared to the same quarter in 2019, the wages in that quarter qualify for
the employee retention credit. If the business has a decline of 20% or more in one of the
following, that quarter will qualify for the employee retention credit:
•

•

First quarter 2021: You compare the first quarter of 2021 to the first quarter of
2019 OR compare the fourth quarter of 2020 to the fourth quarter of 2019 (but if you
use the 2020 quarter you must have a 50% decline)
Second quarter 2021: You compare the second quarter of 2021 to the second
quarter of 2019 OR compare the first quarter 2021 to the first quarter of 2019.

If an employer qualifies, the credit is 50% on employee wages up to $10,000 in 2020 per
employee and 70% on employee wages up to $10,000 per quarter per employee in
2021.
Test 2: Full or Partial Shut down
All businesses should review whether they were subject to a full or partial government
shutdown for any period of 2020 and 2021. A business can qualify for the employee
retention credit under this provision even if they do not meet the gross receipts test.
This is a facts and circumstance test. IRS notice 2021-20 gives many examples on what
does and does not qualify as a full or partial government shutdown.
Analyzing Test 2:
Non-essential businesses: Those forced to close would qualify for wages paid during the
period in which they were closed.
•
•
•
•

Restaurants
Hospitality
Entertainment
Other businesses deemed “non-essential”

Essential businesses: some remained open but were limited in what they were able to provide
would also qualify for wages paid during the period in which “partial” shutdown applied.

•
•
•
•
•

Restaurants with capacity limits.
Healthcare providers restricted to emergency work only.
A business with an order from a local health department mandating a workplace closure
for cleaning and disinfecting.
A business whose employees were not able to function or perform duties in a
comparable manner remotely than if working on site.
A manufacturer unable to secure raw materials because suppliers were shut down by
governmental orders.

What does not constitute a partial shutdown in IRS Notice 2021-20?
•
•
•
•

Voluntarily suspending operation of trade or business does not qualify.
Customers staying home because of shelter in place orders. The business must use the
gross receipts test in that situation.
If employees can work remotely in a comparable manner, then the business does not
qualify. See IRS Notice 2021-20 paragraph below.
The government will look at the following factors to determine if an employer is able to
continue comparable operations:
o Employers telework capabilities,
o Portability of employee’s work, and
o Need for presence in employee’s physical workspace.

A business can consider the following modifications required by government in making a partial
shutdown determination:
•
•
•
•

Orders such as limiting occupancy to provide for social distancing,
Requiring services to be performed only on an appointment basis (for businesses that
previously offered walk in service),
Changing format of service (for example, restrictions on buffet or self-serve, but not
prepacked or carryout), or
Requiring employees and customers to wear face coverings.

Important notice in IRS Notice 2021-20, “The mere fact that an employer must make a
modification to business operations due to a governmental order does not result in a partial
suspension unless the modification has more than a nominal effect on the employer’s business
operations.” This is based on facts and circumstances. Notice 2021-20 continues with “a
governmental order that results in a reduction in an employer’s ability to provide goods or
services in a normal course of the employer’s business of not less than 10 percent will be
deemed to have more than a nominal effect on the employer’s business operation.”

Interplay with PPP (Paycheck Protection Program)
If a business qualifies for the Employee Retention Credit and the PPP, it must make sure the
same wages used for PPP are not also used for the Employee Retention Credit. If a business
has not yet applied for forgiveness with PPP than it should consider using non-wages in the
PPP application to reduce wages claimed on the PPP forgiveness application which could allow
for a higher Employee Retention Credit.

