RECENT TAX LAW CHANGES FOR BUSINESSES

Dear Client:
The Consolidated Appropriations Act, 2021 (the CCA, 2021), signed into law on December 27, 2020, is a
further legislative response to the coronavirus (COVID-19) pandemic. The CCA, 2021 include--along with
spending and other non-tax provisions and tax provisions primarily affecting individuals--the numerous
business tax provisions briefly summarized below. The provisions are found in two of the several acts
included in the CCA, 2021, specifically, (1) the Taxpayer Certainty and Disaster Tax Relief Act of 2020 (the
TCDTR) and (2) the COVID-related Tax Relief Act of 2020 (the COVIDTRA).

Tax provisions extended (without other changes): The TCDTR extends the following tax credits
without other changes: (1) the new markets tax credit, (2) the work opportunity credit, (3) the employer
credit for paid family and medical leave that was provided by the 2017 Tax Cuts and Jobs Act (2017
TCJA), (4) the business energy credit (the '' Code Sec. 48 credit'') both as regards termination dates and
phase-downs of credit amounts, (5) the credit for electricity produced from renewable resources (the ''
Code Sec. 45 credit'') and the election to claim the Code Sec. 48 credit instead for certain facilities (but the
phase-down of the amount of the Code Sec. 45 credit for wind facilities isn't deferred), and (6) the energy
efficient homes credit.
Additional provisions extended by the TCDTR without other changes are the following: (1) the
exclusion from employee income of certain employer payments of student loans, and (2) empowerment
zone tax incentives except for the increased section 179 expensing for qualifying property and the deferral
of capital gain for dispositions of qualifying assets.
Residential real estate depreciation: For tax years beginning after December 31, 2017, the TCDTR
assigns a 30-year ADS depreciation period to residential rental property even though it was placed in
service before January 1, 2018 (when the 2017 TCJA first applied the more-favorable 30-year period) if
the property (1) is held by a real property trade or business electing out of the limitation on business
interest deductions and (2) before January 1, 2018 was not subject to the ADS.
Farmers' net operating losses: The COVIDTRA allows farmers who had in place a two-year net
operating loss carryback before the CARES Act to elect to retain that two-year carryback rather than claim

the five-year carryback provided in the CARES Act. It also allows farmers who before the CARES Act
waived the carryback of a net operating loss, to revoke the waiver.
Alternative Fuels Credit: Additionally, the alternative fuels credit against the diesel and special motor
fuels tax is extended.

ENERGY PROVISIONS
The TCDTR adds ''waste energy recovery property'' to the types of property that qualify for the Code Sec.
48 credit (above). And the credit rate assigned is 30%. ''Waste energy recovery property'' is property (1)
the construction of which begins before 2024, (2) that has a capacity of no more than 50 megawatts, and
(3) generates electricity solely from heat from buildings or equipment if the primary purpose of that building
or equipment is not the generation of electricity. But it doesn't include property eligible for the Code Sec. 48
credit for cogeneration property unless the taxpayer doesn't take the Code Sec. 48 credit for that property.
For wind facilities that are ''qualified offshore wind facilities,'' the TCDTR relaxes the rules under which
wind facilities that are eligible for the Code Sec. 45 credit can, by election (see above), be eligible instead
for the Code Sec. 48 credit.
The TCDTR makes permanent the energy efficient commercial buildings deduction. Additionally, the
TCDTR indexes for inflation the per-square-foot dollar caps on the full and partial versions of the
deduction. And the TCDTR provides that to the extent that deductibility depends on specified recognized
energy efficient standards, the referred-to standards will be standards issued within two years of
construction (rather than the standards bearing now-stale dates that applied under pre- TCDTR law).

EXTENSIONS AND MODIFICATIONS OF EARLIER PAYROLL TAX RELEIF PROVISIONS
Employee Retention Credit: The TCDTR extends the Employee Retention Credit (ERC), allowed
against the employer portion of the Social Security (OASDI) payroll tax or of the Railroad Retirement tax,
for qualified wages paid to employees during the COVID-19 crisis. Under the extension, qualified wages
must be paid before July 1, 2021 (instead of January 1, 2021). Additionally, beginning on January 1, 2021,
the credit rate is increased from 50% to 70% of qualified wages. and qualified wages are increased from
$10,000 for the year to $10,000 per quarter. Many other rules are also relaxed. And the TCDTR makes

some retroactive clarifications and technical improvements to the credit as initially enacted.
Clarifications and Changes to ERC: The ERC is now allowed even if a business received the
PPP so long as dollars used for the credit are not the same dollars used to claim PPP. The credit
must be claimed on Form 941/943 so employers should analyze whether this applies in January
2021 before filing Forms 941/943 for the final quarter of 2020. Employers can claim ERC if 1) they
were forced into a full or partial shutdown by the government or 2) if any quarters’ revenue receipts
declined by 50% in 2020 compared to 2019.
FFCRA: The COVIDTRA extends (1) the credits provided by the Families First Coronavirus Response Act
(FFCRA) against the employer portion of OASDI and Railroad Retirement taxes for qualifying sick and
family paid leave and (2) the equivalent FFCRA-provided credits for the self-employed against the
self-employment tax. Under the extension of the employer credits, wages considered are those paid
before April 1, 2021 (instead of January 1, 2021). Under the extension of the credits for the self-employed,
the days considered are those before April 1, 2021 (instead of January 1, 2021).
Important Note: The requirement for employers to pay the 80 hours of sick pay ended December
31, 2021, but if an employer chooses to continue to pay the 80 hours of sick pay the credit was
extended to March 31, 2021. Also 80 hours continues to be the maximum number of hours. If an
employee already used up the full 80 hours by December 31, 2020, no additional hours are
granted. Only unused hours of the original 80 carry forward.
The COVIDTRA also makes retroactive clarifications of (1) the FFCRA paid leave credits that were
extended as discussed above, (2) the exclusion of qualifying paid leave in calculating the employer portion
of Railroad Retirement taxes and (3) and the increase in the amount of the FFRCA paid leave credits
against the employer portion of Railroad Retirement taxes by the amount of the Medicare payroll taxes on
qualifying paid leave.
PAYROLL TAX DEFFERAL:

Additionally, the COVIDTRA directs IRS to extend the Presidentially

ordered deferral of the employee's share of OASDI and Railroad Retirement taxes. As first provided by
IRS, the deferral was of taxes to be withheld and paid on wages and other compensation (up to $4,000
every two weeks) paid in the period from September 1, 2020 to December 31, 2020 so that the taxes were
instead withheld and paid ratably in the period from January 1, 2021 to April 30, 2021. Under the deferral,
the period over which the deferred-from-2020 taxes are ratably withheld and paid is extended to all of 2021
(instead of the four-month period ending on April 30, 2021).

EMPLOYEE BENEFITS & DEFERRED COMPENSATION
The TCDTR provides that expenses for business-related food and beverages provided by a restaurant are
fully deductible if they are paid or incurred in calendar years 2021 or 2022, instead of being subject to the
50% limit that generally applies to business meals. The TCDTR temporarily allows (1) carryovers and
relaxed grace period rules for unused flexible spending arrangement (FSA) amounts, whether in a health
FSA or a dependent care FSA, (2) the raising of the maximum eligibility age of a dependent under a
dependent care FSA from 12 to 13 and (3) prospective changes in election limits set forth by a plan
(subject to the applicable limits under the Code).
With a view to layoffs in the current economic climate, the TCDTR relaxes rules that would otherwise
cause a partial qualified retirement plan termination if the number of active participants decreases.
Because of market volatility during the COVID-19 pandemic, the COVIDTRA relaxes, if certain conditions
are met, the funding standards that, if met, allow a defined benefit pension plan to transfer funds to a
retiree health benefits account or retiree life insurance account within the plan. The CARES Act's relaxed
rules for ''coronavirus-related distributions'' are retroactively amended by the COVIDTRA to additionally
provide that a coronavirus-related distribution that is a during-employment withdrawal from a money
purchase pension plan meets the distribution requirements of Code Sec. 401(a) .

Paycheck Protection Program (PPP) – We have posted a separate article to address the PPP changes.
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